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Second Circuit Tosses Conviction of Royal Ahold Executive

By Victor Li
July 02, 2010

It's been a rough couple weeks for federal prosecutors, what with the U.S Supreme Court curtailing the honest services
law, prosecutors dropping criminal cases against two former Bristol-Myers Squibb executives, and the Securities and
Exchange Commission losing an insider trading case. The prosecutor woes continued Thursday as the U.S. Court of
Appeals for the Second Circuit threw out the 2006 conviction of Mark Kaiser for overstating the profits of U.S.
Foodservice (USF), one of the largest food distributors in the country.

Kaiser, who had been marketing chief in the American unit of USF’s parent company, Royal Ahold NV, was sentenced to
seven years in prison after he was convicted of securities fraud, conspiracy, and making false filings with the SEC from
2000 to 2003. According to the government, Kaiser had masterminded a plot to artificially inflate USF’s earnings by
recording anticipated profits from rebates (known as "promotional allowances”) as income.

Kaiser's attorneys argued on appeal that Manhattan federal district court judge Thomas Griesa erred in his jury
instructions regarding the so-called conscious avoidance theory, which equates a deliberate failure to learn information
with actual knowledge.

“There was a danger that if the jury found he was negligent in his dealings with others, then that would be enough to
convict,” said Kaiser’s lawyer, Daniel Brown of Washington D.C.'s Murphy & McGonigle, who worked with a team of
lawyers at his old firm, Mayer Brown. To convict his client, the government had to prove he knew about the fraud, Brown
argued in his appeal.

In its opinion, the Second Circuit agreed that the jury instructions were flawed. It also held that a statement by USF’s
general counsel should have been excluded as hearsay. Judge Rosemary Pooler, who wrote the decision for a
unanimous court, noted that, because of the judge’s unclear instructions regarding conscious avoidance, “it is possible
that the jury could have convicted Kaiser even if it concluded he had an actual belief that the [promotional allowance]
numbers were correct.”

“We were all elated to receive the court’s decision,” said Brown.

The Manhattan U.S. Attorney’s office has not announced whether it will re-try Kaiser. “We are reviewing the opinion and
considering our options,” said spokesperson Yusill Scribner.
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